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 Proposals are designed to maximize compliance 

and balance mitigation and aggravation rates to 

the extent possible. 

 Current guidelines worksheets serve as the base 

for scoring historical cases, but the points 

assigned to those factors may be adjusted and 

new factors may be added. 

Proposals for Revisions to Existing Guidelines Offenses 



Proposed Recommendation 1: 
 

Revise the sentencing guidelines for 
Felony Embezzlement 

(§ 18.2-111) 



Compliance with Sentencing Guidelines for 
Felony Embezzlement (§ 18.2-111) 

FY2011 – FY2013  

84.1% 
5.4% 

10.5% 

4 

484 Sentencing Events* 

Compliance 

Aggravation 

Mitigation 

* Worksheets with scoring errors or missing monetary value were excluded from the analysis. 



Proposed 

5 

Increase the points for certain embezzlement cases on Section A of the 
Larceny guidelines  

 

SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE IS  
EMBEZZLEMENT (§ 18.2-111) 

 
   Amount of Embezzlement 
 Amount:    Less than $10,000 ………………………………………   0 
                    $10,000 - $19,999 ….……………………………………   3 
                    $20,000 - $74,999 ….……………………………………   6 
                    $75,000 - $119,999 ...……………………………………   9 
                    $120,000 or more ….…………………………………… 14 
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  No Proposed Changes to Section B Worksheet 

  No Proposed Changes to Section C Worksheet 
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Current As Proposed 

 Compliance 84.1% 85.1% 

 Mitigation 5.4% 7.0% 

 Aggravation 10.5% 7.9% 

Felony Embezzlement (§ 18.2-111) 
FY2011 – FY2013 

484 Sentencing Events* 

* Worksheets with scoring errors or missing monetary value were excluded from the analysis. 
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Proposed Recommendation 1 

Modify the Sentencing Guidelines for 
Felony Embezzlement (§ 18.2-111) 

as proposed 



Proposed Recommendation 2: 
 

Revise the sentencing guidelines for 
Vehicular Involuntary Manslaughter 

(§ 18.2-36.1(A)) 



Compliance with Sentencing Guidelines for 
Vehicular Involuntary Manslaughter  (§ 18.2-36.1(A)) 

FY2011 – FY2015  

50.0% 

11.3% 

38.8% 

10 

Compliance 

Aggravation 

Mitigation 

* Worksheets with scoring errors were excluded from the analysis 

80 Sentencing Events* 
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Vehicular Involuntary Manslaughter  (§ 18.2-36.1(A)) 
FY2011 – FY2015  

80 Sentencing Events* 

10.5% 

11.1% 

5.9% 

8.3% 

7.1% 

89.5% 

88.9% 

94.1% 

91.7% 

92.9% 

2015

2014

2013

2012

2011

Prob./Incarc. ≤ 6 mos. Incarc. > 6 mos.

N=14 

N=17 

N=19 

Median: 3 yrs. 

Median: 3.9 yrs. 

Median: 4 yrs. N=12 

N=18 Median: 6.3 yrs. 

Median: 3 yrs. 

* Worksheets with scoring errors were excluded from the analysis. 



Proposed 
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Increase the points for vehicular involuntary manslaughter on Section C 
of the Murder/Homicide guidelines  

(§  18.2-36) 

 

                             Category I       Category II         Other 
 

   F.  Vehicular involuntary manslaughter (§  18.2-36.1(A)) 
          Completed: 1 count …………………………………………….…………... 80 ……….….… 40 ……….…. 20 
        2 counts …..………………………………………………….. 232 ……..……. 116 ………….. 58 
        3 counts …..………………………………………………….. 320 ……..……. 160 ………….. 80 
     Attempt./Consp.: 1 count ………………………………………….…………... 60 ……….…… 38 ……….…. 19 
 

 



Proposed 
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To address potential concerns regarding face validity, the primary 
offense score for two or more counts of completed voluntary 
manslaughter may be increased slightly, as shown below, without 
impacting compliance for this offense 

 

                             Category I       Category II         Other 
 

   C.  Voluntary manslaughter 
          Completed: 1 count …………………………………………….…...…….. 120 ……….…… 96 ……….…. 48 
        2 counts …..………………………………………………….. 180 ……..……. 120 ………….. 60 
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Vehicular Involuntary Manslaughter  (§ 18.2-36.1(A)) 

This factor increases the recommended prison sentence                           
for offenders convicted of this combination of offenses 

Beginning in 2013, a new factor was added to Section C of the 
Murder/Homicide guidelines  



Proposed 

15 

Include Driving While Intoxicated, Victim Permanently Impaired in the 
following factor on Section C of the Murder/Homicide guidelines and 
increase the points for this factor  

 

SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE AT CONVICTION IS  
INVOLUNTARY MANSLAUGHTER WITH A VEHICLE (§ 18.2-36.1(A)) 

 
 
   Type of Additional Offense 
 Additional Offense of felony Hit and Run (§ 46.2-894) or 
                     Driving While Intoxicated, Victim Permanently Impaired (§ 18.2-51.4(A))       If YES, add 37 
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Current As Proposed 

 Compliance 50.0% 61.3% 

 Mitigation 11.3% 12.5% 

 Aggravation 38.8% 26.3% 

Vehicular Involuntary Manslaughter  (§ 18.2-36.1(A)) 
FY2011 – FY2015 

80 Sentencing Events* 

* Worksheets with scoring errors were excluded from the analysis. 
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Proposed Recommendation 2 

Modify the Sentencing Guidelines for 
Vehicular Involuntary Manslaughter (§ 18.2-36.1(A)) and 

Voluntary Manslaughter (§ 18.2-35) 
as proposed 



Proposed Recommendation 3: 
 

Add Strangulation Resulting in Injury or  
Bodily Wounding (§ 18.2-51.6)  

to the Assault Guidelines 
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 Proposals reflect the best fit for the historical data. 

 Proposals are designed to closely match the 
historical rate of incarceration in prison and jail. 

 Current guidelines worksheets serve as the base 
for scoring historical cases, but the points assigned 
to those factors may be different for the new 
offense and new factors may be added. 

Proposals for New Guidelines Offenses 



Strangulation Resulting in Bodily Injury 
(§ 18.2-51.6) 

20 

Any person who, without consent, impedes the blood 

circulation or respiration of another person by 

knowingly, intentionally, and unlawfully applying 

pressure to the neck of such person resulting in the 

wounding or bodily injury of such person is guilty of 

strangulation, a Class 6 felony.  

(Effective July 1, 2012) 



 Currently, convictions under § 18.2-51.6 are not 
covered by the sentencing guidelines when this 
offense is the primary (or most serious) offense 
at sentencing. 

21 

Strangulation Resulting in Bodily Injury 
(§ 18.2-51.6) 
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Strangulation Resulting in Bodily Injury 
(§ 18.2-51.6) 

FY2013 – FY2015 
202 Cases 

28.7% 

20.3% 

25.0% 

31.5% 

35.1% 

30.0% 

39.8% 

44.6% 

45.0% 

2015

2014

2013

Probation Incarc. ≤ 6 mos. Incarc. > 6 mos.

N=20 

N=74 

N=108 

Note:  Data reflect cases in which this offense was the primary (or most serious) offense at 
sentencing;  seven offenders were excluded because a rap sheet could not be located. 

Source:  Supreme Court of Virginia, Circuit Court Case Management  System (CMS)   

Median: 6 mos. 

Median: 3.5 mos. 

Median: 4 mos. 

Median: 1 yr. 

Median: 1.3 yrs. 

Median: 1 yr. 
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of sentences: 
10 mos. to 2 

years 

Sentence in Years 

Strangulation Resulting in Bodily Injury 
(§ 18.2-51.6) 

FY2013 – FY2015 
 

Offenders Sentenced to Incarceration of More than 6 Months 
85 Cases 



Proposed 

 

  Score Strangulation Resulting in Bodily Injury the same as  
  Assault and Battery Against a Family Member, 3rd or Subsequent        
 

If total is 5 or less, go to SECTION B.  If total is 6 or more, go to SECTION C. 

 

 Create new Primary Offense score for strangulation 
 

C.    Any attempted or conspired assault and battery, unlawful injury, or strangulation 
 
               1 count ..……………………..……………..………..…………….  1 
 
             L.  Strangulation resulting in bodily injury (§ 18.2-51.6) 
 

             1 count …………………………………………………………….   3  
 
  



Proposed 

 

   
  Split Additional Offense factor and assign higher points for Strangulation Resulting in Bodily Injury 
 

  Additional Offenses 
 
       Primary offense OTHER THAN                 Primary offense   
       Strangulation § 18.2-51.6                               Strangulation § 18.2-51.6 
 
         Maximum Penalty    Points                 Maximum Penalty           Points                
          

         Years:     Less than 5 .......................... 1                 Years:  Less than 5 ............................ 5 
    5 or more................……..….  2         5 or more...............……...……  6 
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Proposed 

 

   
  Split Prior Convictions/Adjudications factor and assign higher points for  
  Strangulation Resulting in Bodily Injury 
 

  Prior Convictions/Adjudications 
 

       Primary offense OTHER THAN               Primary offense   
       Strangulation § 18.2-51.6                             Strangulation § 18.2-51.6 
 
         Maximum Penalty    Points                  Maximum Penalty            Points                
          

         Years:     Less than 5 .......................... 0                 Years:  Less than 5 .............................  0 
    5 – 18 …..................……..….  1          5 – 18 ….................……...……  3 
    19 – 38 …................……..….  2         19 – 38 .…...............……...……  4 
    39 or more................……….   3         39 or more ...............……...…..  5 
 
  



Proposed 

SCORE THE FOLLOWING FACTORS ONLY IF PRIMARY OFFENSE  AT CONVICTION IS 
ASSAULT & BATTERY AGAINST A FAMILY MEMBER (§ 18.2-57.2(B))  

OR STRANGULATION (§ 18.2-51.6) Also score  
these factors for 
strangulation 

27 
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Proposed 

 
  Score Strangulation Resulting in Bodily Injury the same as  
  Assault and Battery Against a Family Member, 3rd or Subsequent        
 
      Prior Record Classification 
 

                            Category I    Category II    Other 
 

    A.  Assault and battery against a family member, 3rd or subseq.   
       or strangulation resulting in bodily injury 

 

  1 count .…………………………….…….…... 28  ...….. 14  ...…  7 
 
 

28 
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  Disposition 
Recommended 
under Proposed 

Guidelines 

Actual 
Practices Prior 
to Sentencing 

Guidelines 

  No Incarceration 24.8% 25.2% 

  Incarceration  
  1 Day to 3 Months 5.9% 7.4% 

  Incarceration  
  3 Months to 6 Months 26.2% 25.2% 

  Incarceration  
  More than 6 Months 43.1% 42.1% 

Strangulation Resulting in Bodily Injury 
(§ 18.2-51.6) 

FY2013 – FY2015 
202 Cases 
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Strangulation Resulting in Bodily Injury 
(§ 18.2-51.6) 

FY2013 – FY2015 
Offenders Sentenced to Incarceration of More than 6 Months 

85 Cases 

Actual Sentence  
(median): 

1 year 
 

Proposed Guidelines Midpoint 
(median):  
1.1 years 
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Proposed Recommendation 3 

Add Strangulation Resulting in Bodily Injury (§ 18.2-51.6)  
to the Assault Guidelines  

as proposed 



Proposed Recommendation 4: 
 

Modify Sentencing Guidelines for  
Aggravated Sexual Battery of Child Age 13 or 14  

(§ 18.2-67.3(A,4,A))  
 



Compliance with Sentencing Guidelines for 
Aggravated Sexual Battery Offenses (§ 18.2-67.3) 

FY2011 – FY2015 

33 

Offense Compliance Mit. Agg. # of Cases 

Victim < 13 (§ 18.2-67.3(A,1)) 71.2% 14.4% 14.4% 618 

Mental Incapacity/Helplessness 
(§ 18.2-67.3(A,2)) 70.5% 11.5% 17.9% 78 

Parent, etc., w/ Child Age 13-17 
(§ 18.2-67.3(A,3)) N/A N/A N/A N/A 

Victim Age 13 or 14                     
(§ 18.2-67.3(A,4,a)) 57.6% 11.9% 30.5% 59 

By Force, etc., Serious Injury         
(§ 18.2-67.3(A,4,b)) 78.9% 5.3% 15.8% 38 

By Force, etc., Threat of 
Weapon  (§ 18.2-67.3(A,4,c)) 75.0% 8.3% 16.7% 12 

Overall 70.6% 13.4% 16.0% 805 

Note:  Cases with scoring errors were excluded from the analysis. 



Current 

34 



Actual 
Practice 

Recommended 
under Current 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

25.4% 40.7% 

Incarceration   
More than 6 Months 
(Range includes prison) 

74.6% 59.3% 

35 

Actual versus Recommended Dispositions for 
Aggravated Sexual Battery with Child 13 or 14 (§ 18.2-67.3(A,4,a)) 

FY2011 – FY2015 

Current guidelines could be 
more closely aligned with the 

actual prison incarceration rate 
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Modify Primary Offense scoring for Aggravated Sexual Battery 
 
  D.  Aggravated sexual battery, victim age 13 or 14 
 

         1 count ……………………………………………………………………………    6    
         2 counts …………………………………………………………………………..    8 
         3 counts …………………………………………………………………………..  10 

 
       

If total is 8 or less, go to SECTION B.  If total is 9 or more, go to SECTION C. 
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  No Proposed Changes to Section B Worksheet 

  No Proposed Changes to Section C Worksheet 



Actual 
Practice 

Recommended 
Under Proposed 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

25.4% 32.2% 

Incarceration   
More than 6 Months 
(Range includes prison) 

74.6% 67.8% 

Proposed guidelines are more 
closely aligned to the actual 

prison incarceration rate 

38 

Actual versus Proposed Dispositions for 
Aggravated Sexual Battery with Child 13 or 14 (§ 18.2-67.3(A,4,a)) 

FY2011 – FY2015 



Dispositional 
Compliance 

Overall 
Compliance 

Current Projected 

Compliance 66.1% 71.2% 

Mitigation 3.4% 6.8% 

Aggravation 30.5% 22.0% 

Compliance with Sentencing Guidelines for 
Aggravated Sexual Battery with Child 13 or 14 (§ 18.2-67.3(A,4,a)) 

FY2011 – FY2015 

Current Projected 

Compliance 57.6% 61.0% 

Mitigation 11.9% 18.6% 

Aggravation 30.5% 20.3% 

39 
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Proposed Recommendation 4 

Modify the Sentencing Guidelines for 
Aggravated Sexual Battery, Victim Age 13 or 14 

(§ 18.2-67.3(A,4,a)) as proposed 



Proposed Recommendation 5: 
 

Add Aggravated Sexual Battery of Child Age 13-17   
by Parent/Grandparent (§ 18.2-67.3(A,3))  

to the Other Sexual Assault Guidelines 
 



Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 

Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 

42 

An accused shall be guilty of aggravated sexual battery if 

he or she sexually abuses the complaining witness, and … 

the offense is committed by a parent, step-parent, 

grandparent, or step-grandparent and the complaining 

witness is at least 13 but less than 18 years of age. 
 

Aggravated sexual battery is a felony punishable by 

confinement in a state correctional facility for a term of not 

less than one nor more than 20 years and by a fine of not 

more than $100,000. 

(Effective July 1, 2005) 
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Currently, convictions under § 18.2-67.3(A,3) 

involving aggravated sexual battery of a child age 

13-17 by a parent or grandparent are not covered      

by the sentencing guidelines. 

Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 

Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 
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  Disposition Percent Median 
Sentence 

  No Incarceration 13.1% NA 

  Incarceration  
  Up to 6 Months 15.5% 6 Months 

  Incarceration  
  More than 6 Months 71.4% 4.3 Years 

Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 
FY2008 – FY2015 

84 Cases 

Note:  Data reflect cases in which this offense was the primary  
           (or most serious) offense at sentencing; six offenders were  
           excluded because a rap sheet could not be located. 
 
Source:  Supreme Court of Virginia, Circuit Court Management System (CMS)                        
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Sentence in Years 

Middle 50%      
of sentences:       
2 to 9 years 

Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 
FY2008 – FY2015 

Offenders Sentenced to Incarceration of More than 6 Months 
60 Cases 



Proposed 
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or aggravated sexual battery of child 13 - 17 by parent/grandparent   
(§ 18.2-67.3(A,3)) 



Proposed 

47 

       I.   Aggravated sexual battery, parent/grandparent to child/grandchild age 13 - 17 
 1 count ……..........………………………..………………..………..………  6 
 2 counts …………….………………………………..…………..…………..  8 
 3 counts …………….………………………………..…………..…………. 10 



Proposed 
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  No Proposed Changes to Section B Worksheet 



Proposed 

49 

         J.  Aggravated sexual battery, parent/grandparent to child/grandchild age 13 - 17  
  1 count ……………………………..…..…… 84 …… 56 ……  32 
  2 counts  .…………………………………...  90 …... 60 ……  34 
  3 counts  .…………………………………...180 …..120 ……  68 
 
 



Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 
FY2008 – FY2015 

84 Cases 
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OVERALL 

Sentencing 
Guidelines  

Recommendations under 
Sentencing Guidelines 

Actual Practices Prior to 
Sentencing Guidelines 

Section A 
Score Recommendation Percent NO PRISON  

Percent 
PRISON 
Percent 

Up to 8 NO PRISON 23.8% 50.0% 50.0% 

9 or More PRISON 76.2% 21.9% 78.1% 

28.6% 71.4% 
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Aggravated Sexual Battery of Child 13-17 by Parent/Grandparent  
(§ 18.2-67.3(A,3)) 
FY2008 – FY2015 

Offenders Sentenced to Incarceration of More than 6 Months 
60 Cases 
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Proposed Recommendation 5 

Add Aggravated Sexual Battery of Child Age 13-17   
by Parent/Grandparent (§ 18.2-67.3(A,3))  
to the Other Sexual Assault Guidelines  

as proposed 



Proposed Recommendation 6: 
 

Modify Sentencing Guidelines for  
Indecent Liberties by a Custodian (§ 18.2-370(A)) 

 



Compliance with the current guidelines for these offenses is well below 
the overall compliance rate and when judges depart, they are 
significantly more likely to sentence above the guidelines than below. 

Indecent Liberties                   
by Custodian 

(§ 18.2-370.1(A)) 
 

Class 6 felony 

Note:  Cases with scoring errors were excluded from the analysis. 

Cases = 208 

Compliance 56.3% 

Mitigation 10.1% 

Aggravation 33.7% 

Compliance with Sentencing Guidelines for 
Indecent Liberties by a Custodian (§ 18.2-370.1(A))  

FY2011 – FY2015 

54 
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Actual versus Recommended Dispositions for 
Indecent Liberties by Custodian  (§ 18.2-370.1(A)) 

FY2011 – FY2015 

Actual 
Practice 

Recommended 
under Current 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

33.7% 49.5% 

Incarceration   
More than 6 Months 
(Range includes prison) 

66.3% 50.5% 

Current guidelines could be 
more closely aligned with the 

actual prison incarceration rate 
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Compliance with Sentencing Guidelines for 
Indecent Liberties by Custodian  (§ 18.2-370.1(A)) 

FY2011 – FY2015 

Compliance 
69.5% 

Mitigation 
16.2% 

Aggravation 
14.3% 

Cases = 105 

Cases in which guidelines recommend 
incarceration of more than 6 months 
(range includes prison) 
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Modify Primary Offense scoring for Indecent Liberties 
 
  D. Indecent liberties by custodian 
 

         1 count ……………………………………………………………………………   4    
         2 counts …………………………………………………………………………..   6 
         3 counts …………………………………………………………………………..   7 

 

If total is 8 or less, go to SECTION B.  If total is 9 or more, go to SECTION C. 



 

Add new factor for Victim Injury  
 

SCORE THE FOLLOWING FACTOR ONLY IF PRIMARY OFFENSE AT CONVICTION IS 
INDECENT LIBERTIES BY CUSTODIAN § 18.2-370.1(A) 
 
 

      Victim Injury 
 
 Threatened/Emotional  …………………  3                   
             Physical/Life Threatening ……………..   4  

58 



Proposed 

59 

  No Proposed Changes to Section C Worksheet 



Actual 
Practice 

Recommended 
Under Proposed 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

33.7% 35.6% 

Incarceration   
More than 6 Months 
(Range includes prison) 

66.3% 64.4% 

60 

Actual versus Proposed Dispositions for 
Indecent Liberties by Custodian  (§ 18.2-370.1(A)) 

FY2011 – FY2015 

Proposed guidelines are more 
closely aligned to the actual 

prison incarceration rate 



Dispositional 
Compliance 

Overall 
Compliance 

Current Projected 

Compliance 60.1% 66.8% 

Mitigation 7.2% 15.4% 

Aggravation 32.7% 17.8% 

Compliance with Sentencing Guidelines for 
Indecent Liberties with Child by Custodian (§ 18.2-370.1(A)) 

FY2011 – FY2015 

Current Projected 

Compliance 56.3% 56.7% 

Mitigation 10.1% 17.8% 

Aggravation 33.7% 25.5% 

61 
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Proposed Recommendation 6 

Modify the Sentencing Guidelines for 
Indecent Liberties by Custodian   

(§ 18.2-370.1(A)) as proposed 



Proposed Recommendation 7: 
 

Modify Sentencing Guidelines for  
Indecent Liberties with Child under 15 (§ 18.2-370.1(A)) 

 
 



Compliance with the current guidelines for these offenses is well below 
the overall compliance rate and when judges depart, they are 
significantly more likely to sentence above the guidelines than below. 

Indecent Liberties with 
Child under Age 15 

(§ 18.2-370(A)) 
 

Class 5 felony 

Note:  Cases with scoring errors were excluded from the analysis. 

Cases = 251 

Compliance 66.9% 

Mitigation 9.2% 

Aggravation 23.9% 

Compliance with Sentencing Guidelines for 
Indecent Liberties with Child under Age 15 (§ 18.2-370(A)) 

FY2011 – FY2015 
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Actual versus Recommended Dispositions for 
Indecent Liberties with Child under Age 15  (§ 18.2-370(A)) 

FY2011 – FY2015 

Actual 
Practice 

Recommended 
under Current 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

27.5% 32.7% 

Incarceration   
More than 6 Months 
(Range includes prison) 

72.5% 67.3% 

Current guidelines could be 
more closely aligned with the 

actual prison incarceration rate 
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Compliance with Sentencing Guidelines for 
Indecent Liberties with Child under Age 15  (§ 18.2-370(A)) 

FY2011 – FY2015 

Compliance 
72.4% 

Mitigation 
11.0% 

Aggravation 
16.6% 

Cases in which guidelines recommend 
incarceration of more than 6 months 
(range includes prison) 

Cases = 181 
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Modify Primary Offense scoring for Indecent Liberties 
 
  D.  Indecent liberties with a child under age 15 
 

         1 count ……………………………………………………………………………    3    
         2 counts …………………………………………………………………………..    8 
         3 counts …………………………………………………………………………..  10 

 
       

If total is 8 or less, go to SECTION B.  If total is 9 or more, go to SECTION C. 
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  No Proposed Changes to Section B Worksheet 

  No Proposed Changes to Section C Worksheet 



Actual 
Practice 

Recommended 
Under Proposed 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

27.5% 27.9% 

Incarceration   
More than 6 Months 
(Range includes prison) 

72.5% 72.1% 
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Actual versus Proposed Dispositions for 
Indecent Liberties with Child under Age 15  (§ 18.2-370(A)) 

FY2011 – FY2015 

Proposed guidelines are more 
closely aligned to the actual 

prison incarceration rate 



Dispositional 
Compliance 

Overall 
Compliance 

Current Projected 

Compliance 76.9% 78.9% 

Mitigation 7.6% 8.8% 

Aggravation 15.5% 12.4% 

Compliance with Sentencing Guidelines for 
Indecent Liberties with Child under Age 15 (§ 18.2-370(A)) 

FY2011 – FY2015 

Current Projected 

Compliance 66.9% 67.3% 

Mitigation 9.2% 10.4% 

Aggravation 23.9% 22.3% 

70 
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Proposed Recommendation 7 

Modify the Sentencing Guidelines for 
Indecent Liberties with Child under 15  

(§ 18.2-370.1(A)) as proposed 



Other Analyses: 
 

Possession of Schedule I/II Drugs (§ 18.2-250) 
and Petit Larceny 3rd Offense (§ 18.2-104) 
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 In a case shared with Commission staff, a defendant 
was convicted of possession of a Schedule I/II drug 
along with a petit larceny 3rd offense and the 
guidelines recommended probation/no incarceration. 

− If the Schedule I or II drug charge had not been 
included in that case, the guidelines scored just 
for the petit larceny 3rd offense recommended a 
prison term. 

 A judge familiar with the case asked if the Commission 
would examine this combination of offenses to see if 
the data supported a revision to the guidelines. 

Possession of Schedule I/II Drugs (§ 18.2-250) 
and Petit Larceny 3rd Offense (§ 18.2-104) 
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 Between FY2011 and FY2015, there were  
200 sentencing events where possession   
of a Schedule I or II drug was the primary 
offense and petit larceny 3rd was an 
additional offense. 

 

Possession of Schedule I/II Drugs (§ 18.2-250) 
and Petit Larceny 3rd Offense (§ 18.2-104) 



Possession of Schedule I/II         
(§ 18.2-250)  

w/ Petit Larceny 3rd 
(§ 18.2-104) 

Note:  Cases with scoring errors were excluded from the analysis. 

Cases = 200 

Compliance 81.0% 

Mitigation 7.5% 

Aggravation 11.5% 

Compliance with Sentencing Guidelines for 
Possession of Schedule I/II Drugs (§ 18.2-250) with Additional Offense  

of Petit Larceny 3rd (§ 18.2-104)  
FY2011 – FY2015 

75 



RECOMMENDED 
DISPOSITION 

ACTUAL DISPOSITION 

Probation/No 
Incarceration 

Incarceration 
6 months or 

less 
Incarceration 

over 6 months 
# of 

Cases 

Probation/No 
Incarceration 71.4% 28.6% 0.0% 7 

Incarceration 6 months 
or less 5.5% 84.5% 10.0% 110 

Incarceration over 6 
months 2.4% 4.8% 92.8% 83 

Overall      6.5% 49.5% 44.0% 200 

Dispositional Compliance: 

The degree to which judges agree with the type of sanction recommended. 

Judicial Agreement with Type of Recommended Disposition 
Possession of Schedule I/II Drugs (§ 18.2-250) with Additional Offense  

of Petit Larceny 3rd (§ 18.2-104)  
FY2011 – FY2015 
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 Staff tested several scoring scenarios to 
determine if compliance could be increased 
by adding a factor on the Drug Schedule I/II 
Worksheet related to an additional offense 
of petit larceny, 3rd or subsequent. 

 Although numerous scenarios were 
considered, the projected compliance rates 
were substantially lower than current 
compliance rates. 

 

 

Possession of Schedule I/II Drugs (§ 18.2-250) 
and Petit Larceny 3rd Offense (§ 18.2-104) 



Review Pursuant to Directive from  
2014 General Assembly 



House Bill 504 and Senate Bill 433  

2014 General Assembly 

SUMMARY AS PASSED:  

Delay proposed modifications to the discretionary sentencing 
guidelines; possession of child pornography.  Provides that 
proposed modifications to the discretionary sentencing 
guidelines for possession of child pornography adopted by the 
Virginia Criminal Sentencing Commission shall not become 
effective until July 1, 2016. The Commission will review these 
guidelines and complete its review by December 1, 2015.  Any 
proposed modification in the Commission's 2015 Annual 
Report shall supersede the current proposed modifications.   

79 



Recommendation 2:  

Modify the sentencing guidelines for child 
pornography (§§ 18.2-374.1 and 18.2-374.1:1) to 
bring the guidelines more in sync with actual 
sentencing practices for these offenses. 

Sentencing Commission’s 2013 Annual Report 

− Increase recommendations for 
production and reproduction/ 
transmission in certain cases. 

− Decrease recommendations                        
for possession. 

 

Accepted by 
General Assembly 

Delayed by  
General Assembly 
for additional study 
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Fiscal Year Compliance Mitigation Aggravation 

2011 68.1% 21.7% 10.1% 

2012 55.1% 26.1% 18.8% 

2013 67.9% 23.1% 9.0% 

2014 65.4% 20.5% 14.1% 

2015 75.6% 17.9% 6.4% 

Overall 66.7% 21.8% 11.6% 

Note:  Cases with scoring errors were excluded from the analysis. 

Compliance with Sentencing Guidelines for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1) 

FY2011 – FY2015 



Compliance with Sentencing Guidelines for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1) 

FY2011 – FY2015 

Compliance 
66.5% 

Mitigation 
19.5% 

Aggravation 
14.0% 

Compliance 
67.0% 

Mitigation 
28.0% 

Aggravation 
5.0% 

Number of Cases = 272 Number of Cases = 100  

Possession 
1st Offense 

Possession  
2nd Offense 

Attempted/conspired offenses and worksheets with scoring errors were excluded from the analysis. 82 



Possession Offenses 
Actual 

Practice 

Recommended 
under Current 

Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

31.2% 28.0% 

Incarceration   
More than 6 months 
(Range includes prison) 

68.8% 72.0% 

Current guidelines could be 
more closely aligned to the 

actual prison incarceration rate 

Actual versus Recommended Prison Incarceration Rates for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1)  

FY2011 – FY2015 

Attempted/conspired offenses and worksheets with scoring errors were excluded from the analysis. 83 



Testing of 2013 Proposal 

Modify points for Possession of Child Porn 1st Offense 
 
  C.   Possess child porn (1st  Offense) (1 count) ……………..…………..………………………………  5   

If total is 8 or less, go to SECTION B.  If total is 9 or more, go to SECTION C. 

Expand factor to include Possession  Child Porn 
 

Primary Offense B, C, or D:   
Production or Possession Child Porn 



Actual 
Practice 

Recommended 
under  

2013 Proposed 
Sentencing 
Guidelines 

Probation or  
Incarceration  
Up to 6 Months 

31.2% 28.8% 

Incarceration   
More than 6 months 
(Range includes prison) 

68.8% 71.2% 

Proposed guidelines are more 
closely aligned to the actual 

prison incarceration rate 

Actual versus Recommended Prison Incarceration Rates for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1)  

FY2011 – FY2015 

Attempted/conspired offenses and worksheets with scoring errors were excluded from the analysis. 85 
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Testing of 2013 Proposal 

  No Proposed Changes to Section B Worksheet 



 

Reduce points for Possession of Child Porn offenses only 
 

                             Category I       Category II         Other 
 

   E.  Possess child porn (1st offense)  
          1 count ………………………………………………………….. 48 …………… 24 ………….. 12 
 

   F.  Possess child porn (2nd or subsequent offense)  
          1 count ………………………………………………………….. 76 ………….... 38 ………….. 19 
 

Testing of 2013 Proposal 
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Recommended 
under  

2013 Proposed 
Sentencing 
Guidelines 

2.5 years 

2.0 years 

Actual 
Practice 

Recommended 
under Current 

Sentencing 
Guidelines 

Mean Sentence 2.1 years 3.1 years 

Median Sentence 1.7 years 2.5 years 

For cases scored on Section C,  
the proposed guidelines better 

reflect actual sentencing practices 

This stage of the analysis only includes offenders who were recommended for 
and received incarceration of more than six months. 
Attempted/conspired offenses and worksheets with scoring errors were excluded from the analysis. 

Actual versus Recommended Prison Sentences for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1)  

FY2011 – FY2015 
1 count 
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Current 

2013 
Proposed 

Compliance 66.5% 66.5% 

Mitigation 19.5% 16.5% 

Aggravation 14.0% 16.9% 

Compliance with Sentencing Guidelines for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1) 

FY2011 – FY2015 

Possession 
1st Offense 

Possession  
2nd Offense 

 
Current 

2013 
Proposed 

Compliance 67.0% 69.0% 

Mitigation 28.0% 24.0% 

Aggravation 5.0% 7.0% 
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Testing of Alternate Scenario 

90 

  No Proposed Changes to Section A Worksheet 

  No Proposed Changes to Section B Worksheet 
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Reduce points for Possession of Child Porn offenses only 
 

                             Category I       Category II         Other 
 

   E.  Possess child porn (1st offense)  
          1 count ……………………………………………………….... 60 ……………. 30 ………….. 15 
 

   F.  Possess child porn (2nd or subsequent offense)  
          1 count ……………………………………………………….… 68 …………… 34 ………….. 17 
 

Testing of Alternate Scenario 
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Testing of Alternate Scenario 

 

Split Primary Offense Remaining Counts factor and modify points for Possession of Child Porn 2nd Offense 
 
  Primary Offense Remaining Counts 
 
       Primary offense OTHER THAN       Primary offense   
       Possess child porn          Possess child porn § 18.2-374.1:1  
 
         Maximum Penalty    Points        Maximum Penalty                Points                
              (years)    5 …………….......................... 5         (years)    5 …………….......................... 5 
    10 ...….................................. 10                   10 ...….................................... 6  
    20 ...….................................. 19                            
    30 ...….................................. 29    
    40 or more................….…... 39    



Recommended 
under  

Alternate Scenario 
Sentencing 
Guidelines 

2.6 years 

1.8 years 

Actual 
Practice 

Recommended 
under Current 

Sentencing 
Guidelines 

Mean Sentence 2.1 years 3.1 years 

Median Sentence 1.7 years 2.5 years 

For cases scored on Section C,  
the proposed guidelines better 

reflect actual sentencing practices 

This stage of the analysis only includes offenders who were recommended for and received 
incarceration of more than six months. 
Attempted/conspired offenses and worksheets with scoring errors were excluded from the analysis. 

Actual versus Recommended Prison Sentences for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1)  

FY2011 – FY2015 
1 count 
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Current 

Alternate 
Scenario 

Compliance 66.5% 67.6% 

Mitigation 19.5% 18.0% 

Aggravation 14.0% 14.3% 

Compliance with Sentencing Guidelines for 
Possession of Child Pornography Offenses (§ 18.2-374.1:1) 

FY2011 – FY2015 

Possession 
1st Offense 

Possession  
2nd Offense 

 
Current 

Alternate 
Scenario 

Compliance 67.0% 67.0% 

Mitigation 28.0% 21.0% 

Aggravation 5.0% 12.0% 
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Review Pursuant to Directive from  
2014 General Assembly 

Discussion  
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